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Dear Mr. Moorlach:

The State Controller’s Office (SCO) audited the costs claimed by Orange County for the
legislatively mandated Seriously Emotionally Disturbed Pupils: Out-of-State Mental Health
Services Program (Chapter 654, Statutes of 1996) for the period of July 1, 2000, through
June 30, 2002.

The county claimed $2,763,988 ($2,765,988 less a $2,000 penalty for filing late claims) for the
mandated program. Our audit disclosed that $2,255,413 is allowable and $508,575 is
unallowable. The costs are unallowable primarily because the county claimed ineligible vendor
payments for out-of-state residential placement of seriously emotionally disturbed pupils in
facilities that are owned and operated for profit. The State paid the county $33,556. The State
will pay allowable costs claimed that exceed the amount paid, totaling $2,221,857, contingent
upon available appropriations.

If you disagree with the audit findings, you may file an Incorrect Reduction Claim (IRC) with
the Commission on State Mandates (CSM). The IRC must be filed within three years following
the date that we notify you of a claim reduction. You may obtain IRC information at CSM’s
Web site, at www.csm.ca.gov (Guidebook link); you may obtain IRC forms by telephone, at
(916) 323-3562, or by e-mail, at csminfo@csm.ca.gov.

If you have any questions, please contact Jim L. Spano, Chief, Mandated Cost Audits Bureau, at
(916) 323-5849.

Sincerely,
Original signed by

JEFFREY V. BROWNFIELD
Chief, Division of Audits
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Orange County

Seriously Emotionally Disturbed Pupils: Out-of-State Mental Health Services Program

Audit Report

Summary

Background

The State Controller’s Office (SCO) audited the costs claimed by Orange
County for the legislatively mandated Seriously Emotionally Disturbed
Pupils: Out-of-State Mental Health Services Program (Chapter 654,
Statutes of 1996) for the period of July 1, 2000, through June 30, 2002.

The county claimed $2,763,988 ($2,765,988 less a $2,000 penalty for
filing late claims) for the mandated program. Our audit disclosed that
$2,255,413 is allowable and $508,575 is unallowable. The costs are
unallowable primarily because the county claimed ineligible vendor
payments for out-of-state residential placement of seriously emotionally
disturbed pupils in facilities that are owned and operated for profit. The
State paid the county $33,556. The State will pay allowable costs
claimed that exceed the amount paid, totaling $2,221,857, contingent
upon available appropriations.

Chapter 654, Statutes of 1996, added and amended Government Code
section 7576 by allowing new fiscal and programmatic responsibilities
for counties to provide mental health services to seriously emotionally
disturbed (SED) pupils placed in out-of-state residential programs.
Counties’ fiscal and programmatic responsibilities, including those set
forth in California Code of Regulations section 60100, provide that
residential placements for an SED pupil may be made out-of-state when
no in-state facility can meet the pupil’s needs.

On May 25, 2000, the Commission on State Mandates (CSM)
determined that Chapter 654, Statues of 1996, imposed a state mandate
reimbursable under Government Code Section 17561 for the following:

e Payment of out-of-state residential placements for a SED pupils;

e Case management of out-of-state residential placements for SED
pupils. Case management includes supervision of mental health
treatment and monitoring of psychotropic medications;

o Travel to conduct quarterly face-to-face contacts at the residential
facility to monitor level of care, supervision, and the provision of
mental health services as required in the pupil’s Individualized
Education Plan; and

e Program management, which includes parent notifications, as
required, payment facilitation, and all other activities necessary to
ensure a county’s out-of-state residential placement program meets
the requirements of Government Code section 7576.

The program’s parameters and guidelines establish the state mandate and
define reimbursement criteria. CSM adopted the parameters and
guidelines on October 26, 2000. In compliance with Government Code
section 17558, the SCO issues claiming instructions for mandated
programs, to assist local agencies and school districts in claiming
mandated program reimbursable costs.
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Objective, Scope,
and Methodology

Conclusion

Views of
Responsible
Officials

We conducted the audit to determine whether costs claimed represent
increased costs resulting from the Seriously Emotionally Disturbed
Pupils: Out-of-State Mental Health Services Program for the period of
July 1, 2000, through June 30, 2002.

Our audit scope included, but was not limited to, determining whether
costs claimed were supported by appropriate source documents, were not
funded by another source, and were not unreasonable and/or excessive.

We conducted this performance audit under the authority of Government
Code sections 12410, 17558.5, and 17561. We did not audit the county’s
financial statements. We conducted the audit in accordance with
generally accepted government auditing standards. Those standards
require that we plan and perform the audit to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and
conclusions based on our audit objectives. We believe that the evidence
obtained provides a reasonable basis for our findings and conclusions
based on our audit objectives.

We limited our review of the county’s internal controls to gain an
understanding of the transaction flow and claim preparation process as
necessary to develop appropriate auditing procedures.

Our audit disclosed instances of noncompliance with the requirements
outlined above. These instances are described in the accompanying
Summary of Program Costs (Schedule 1) and in the Findings and
Recommendations section of this report.

For the audit period, Orange County claimed $2,763,988 ($2,765,988
less a $2,000 penalty for filing late claims) for costs of the Seriously
Emotionally Disturbed Pupils: Out-of-State Mental Health Services
Program. Our audit disclosed that $2,255,413 is allowable and $508,575
is unallowable. The State paid the county $33,556. The State will pay
allowable costs claimed that exceed the amount paid, totaling
$2,221,857, contingent upon available appropriations.

We issued a draft audit report on January 18, 2008. Mark Refowitz,
Deputy Agency Director, Behavioral Health Services, Health Care
Agency, responded by letter dated March 13, 2008 (Attachment),
disagreeing with the audit results. This final report includes the county’s
response.
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Restricted Use

This report is solely for the information and use of Orange County, the
California Department of Finance, and the SCO; it is not intended to be
and should not be used by anyone other than these specified parties. This
restriction is not intended to limit distribution of this report, which is a
matter of public record.

Original signed by
JEFFREY V. BROWNFIELD
Chief, Division of Audits

November 12, 2008
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Schedule 1—
Summary of Program Costs
July 1, 2000, through June 30, 2002

Actual Costs Allowable Audit
Cost Elements Claimed per Audit Adjustment  Reference®
July 1, 2000, through June 30, 2001
Ongoing mental health service costs:
Vendor reimbursements $ 1,125,732 $ 902,027 $ (223,705) Finding 1
Case management 100,462 129,112 28,650 Finding 2
Subtotal 1,226,194 1,031,139 (195,055)
Late claim penalty (1,000) (1,000) —
Total program costs $ 1,225,194 1,030,139 $ (195,055)
Less amount paid by the State (33,556)
Allowable costs claimed in excess of (less than) amount paid $ 996,583
July 1, 2001, through June 30, 2002
Ongoing mental health service costs:
Vendor reimbursements $ 1,423,385 $ 1,045,374 $ (378,011) Finding 1
Case management 116,409 180,900 64,491 Finding 2
Subtotal 1,539,794 1,226,274 (313,520)
Late claim penalty (1,000) (1,000) —
Total program costs $ 1,538,794 1,225,274 $ (313,520)
Less amount paid by the State —
Allowable costs claimed in excess of (less than) amount paid $ 1,225,274
Summary: July 1, 2000, through June 30, 2002
Ongoing mental health service costs:
Vendor reimbursements $ 2,549,117 $ 1,947,401 $ (601,716)
Case management 216,871 310,012 93,141
Subtotal 2,765,988 2,257,413 (508,575)
Late claim penalty (2,000) (2,000) —
Total program costs $ 2,763,988 2,255,413 $ (508,575)
Less amount paid by the State (33,556)
Allowable costs claimed in excess of (less than) amount paid $ 2,221,857

! See the Findings and Recommendations section.
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Findings and Recommendations

FINDING 1—
Ineligible vendor costs

The county overstated vendor costs by $601,716 for the audit period.

The county claimed the ineligible vendor payments for out-of-state
residential placement of seriously emotionally disturbed (SED) pupils in
facilities that are owned and operated for profit. The vendor payments
consist solely of treatment costs.

The program’s parameters and guidelines, section 1V.C.1., specify that
the mandate will reimburse counties for payments to service vendors
providing mental health services to SED pupils in out-of-state residential
placements, as specified in Government Code section 7576 and
California Code of Regulations, Title 2, sections 60100 and 60110.

The California Code of Regulations, Title 2, section 60100, subdivision
(h), specifies that out-of-state residential placements shall be made only
in residential programs that meet the requirements of Welfare and
Institutions Code section 11460, subdivision (c)(2) through (3). Welfare
and Institutions Code section 11460, subdivision (c)(3), states that
reimbursement shall only be paid to a group home organized and
operated on a nonprofit basis.

The parameters and guidelines also state that all costs claimed must be
traceable to source documetns that show evidence of the validity of such
costs and their relationship to the state mandated program.

The following table summarizes the unallowable vendor costs claimed:

Fiscal Year
2000-01 2001-02 Total
Ineligible placements:
Treatment $ (223,705) $ (378,011) $ (601,716)

Recommendation

We recommend that the county ensure that out-of-state residential
placements are made in accordance with law regulations. Further, we
recommend that the county only claim eligible treatment and board and
care costs corresponding to the authorized placement period of each
eligible client.
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County’s Response

The county disputes the finding concerning ineligible vendor costs with
the following six arguments. The entire text of its arguments is attached
to this report.

1. Program costs for FY 2000-01 through FY 2003-04 owed by the
State to the county were previously established by court judgment.

The county believes that this audit is impacted by the San Diego
Superior Court case County of San Diego and County of Orange v.
State of California et al., instituted against the State of California,
the SCO, and the State Treasurer in April 2004 (case number GIC
825109 consolidated with GIC 827845). The county believes that the
issue is res judicata, as a court of law set the amount of money
($5,920,024) the State owes the county for unreimbursed program
costs for FY 2000-01 through FY 2003-04.

The county further states that even if no judgment established the
amount the State owes the county, it still disagrees that treatment and
board and care costs totaling $1,825,027 for out-of-state residential
facilities characterized as “for profit” represent ineligible vendor
payments.

2. The county contracted with nonprofit facilities.

The county believes that it did contract with nonprofit facilities to
provide all program services and that it should not be held
responsible if its nonprofit contractor in turn subcontracts with a for-
profit entity to provide the services. One of the county’s procedural
steps is to telephone the out-of-state facility to inquire about its
nonprofit status. The county states that if the facility is for-profit, that
facility is no longer considered for SED pupil placement.

Furthermore, neither the federal nor the state government has
provided guidance on how counties should determine for-profit or
nonprofit status. The county has used many of the out-of-state
residential facilities for SED student placement for years without the
State questioning the nonprofit status. Therefore, the county believes
that the audit finding lacks the “fundamental fairness” that minimal
due process requires.

3. California for-profit placement restriction is incompatible with the
Federal Individual with Disabilities Education Act’s (IDEA) “Most
Appropriate Placement” requirement and placement provision.

The county believes that the State’s position is in discord with the
requirements of IDEA. IDEA requires that special education students
are provided “the most appropriate placement,” and not the most
appropriate nonprofit placement. Therefore, California’s regulation
limiting special education residential placements to nonprofit
facilities is in direct opposition to the IDEA.
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The county notes that Local Educational Agencies are not precluded
by any similar nonprofit limitation. Under Education Code section
56366.1, out-of-state LEAS can use education services provided by
certified nonpublic nonsectarian schools and other agencies operated
on a for-profit basis when special education students are placed in
residential facilities. Furthermore, nonpublic schools are certified by
the State of California when they meet the provisions of section
56365 et seq.; yet nonprofit operation is not a requirement.

California Office of Administrative Hearings Special Education
Division corroborates Orange County Health Care Agency’s
contention that for-profit placement restriction is incompatible with
IDEA’s “Most Appropriate Placement” requirement and placement
provisions.

The county states that the principles discussed in Item 3 above were
recently validated and corroborated by the State’s own Office of
Administrative Hearings (OAH), Special Education Division. The
county referred to OAH Case No. N 2007090403, Student v.
Riverside Unified School District and Riverside County Department
of Mental Heatlh, decided January 15, 2008.

In this case, the school district and mental health agency were unable
to find a residential placement that met the student’s unique mental
health and communication needs. They all agreed that a particular
for-profit residential placement was appropriate for the student.
However, based on the school district and mental health agency’s
interpretation of California Code of Regulations, Title 2, section
60100, subdivision (h), and Welfare and Institutions Code section
11460, subdivisions (c)(2) through (c)(3), they could not place the
student at the for-profit facility.

The OAH disagreed and found that section 60100, subdivision (h),
did not prevent placement in a for-profit facility where no other
appropriate placement existed for a child. The OAH indicated that
such an interpretation of the school district and mental health agency
“is inconsistent with the federal statutory and regulatory law by
which California has chosen to abide.” As such, the OAH declared
that the fundamental purpose of legislation dealing with educational
systems is the welfare of the children.

The county believes that the audit did not consider relevant factors in
determining that certain residential vendor expenses were ineligible
for reimbursement.

Counties face increased litigation if restricted to nonprofit residential
facilities.

The county believes that in California, under IDEA, if no nonprofit
placement meets the unique needs of a special education student, his
or her parents can place the student in any school of their choosing,
regardless of educational standards, state approval, whether nonprofit
or for-profit, etc. The county believes that the parents can then
demand that the school district and/or mental health agency pay the
bill.
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6. Federal and state law do not impose tax status requirements on
provider treatment services.

Under Government Code section 7572, subdivision (c), special
education mental health psychotherapy and assessment services must
be conducted by qualified mental health professional and these
services can be provided directly or by contract at the discretion of
county mental health agencies. Further, California Code of
Regulations, Title 2, section 60020, subdivisions (i) and (j), does not
contain any requirement regarding the provider tax status.
Therefore, the county believes the tax status has no bearing on
eligibility for mental health provider services. Consequently, the
county believes that the SCO’s basis for the adjustment is not valid.

SCO’s Response

The finding remains unchanged.

The audit is valid and has a legal bearing. In the two consolidated cases,
the superior court issued a preemptory writ of mandate on May 12, 20086,
declaring that Orange and San Diego counties were entitled to
reimbursement under California Constitution, Article XIII B, section 6,
for state-mandated costs. The court granted mandate relief under Code of
Civil Procedure section 1085, requiring the State of California to pay the
counties over a 15-year period.

However, on July 1, 2008, the Court of Appeal reversed and remanded
with direction to the superior court to vacate the preemptory writ of
mandate, and to enter a judgment denying the petition for writ of
mandate. The court found that the appropriation of funds for the state-
mandated program is a legislative rather than a judicial issue.

The county is prohibited from placing a client in a for-profit facility
under the California Code of Regulations, Title 2, section 60100,
subdivision (h), and Welfare and Institutions Code section 11460(c)(2)
through (3). Welfare and Institutions Code section 11460, subdivision
(c)(3), states that payment shall be made only to a group home organized
and operated on a nonprofit basis. The county placed clients in a Provo
Canyon, Utah, an out-of-state residential facility that is not organized and
operated on a nonprofit basis. Based on documents the county provided
us in the course of the audit, we determined that Mental Health Systems,
Inc., a California nonprofit corporation, contracted with Charter Provo
Canyon School, a Delaware for-profit limited liability company, to
provide out-of-state residential placement services.

The proponents of Assembly Bill 1805 sought to change the regulations
and allow payment to for-profit facilities for placement of SED pupils.
The legislation would have permitted retroactive application, so that any
prior unallowable claimed costs identified by the SCO would be
reinstated. However, the Governor vetoed this legislation on
September 30, 2008. Therefore, counties must comply with the
governing regulations cited in the SED Pupils: Out-of-State Mental
Health Services Program’s parameters and guidelines.
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FINDING 2—
Understated case
management costs

We do not dispute the assertion that California Law is more restrictive
than federal law in terms of out-of-state residential placement of SED
pupils; however, the fact remains that this is a state-mandated cost
program and the county filed a claim seeking reimbursement from the
State under the provisions of the California Code of Regulations, Title 2,
section 60100.

Regarding the discussion of local educational agencies (LEAS), we do
not dispute that Education Code sections 56366.1 and 56365 do not
restrict LEAs from contracting with for-profit schools for educational
services. The cited Education Code sections specify that educational
services must be provided by a school certified by the California
Department of Education.

We do not dispute that Government Code section 7572 requires mental
health services to be provided by qualified mental health professionals.
The county is prohibited from placing a client in a for-profit facility
under the California Code of Regulations, Title 2, section 60100,
subdivision (h), and Welfare and Institutions Code section 11460,
subdivision (c)(2) through (3). Welfare and Institutions Code section
11460, subdivision (c)(3), states that payment shall only be made to a
group home organized and operated on a nonprofit basis. The treatment
and board and care vendor payments claimed result from the placement
of clients in prohibited out-of-state residential facilities. Again, the state
mandated program’s parameters and guidelines do not include a
provision for the county to be reimbursed for vendor payments to out-of-
state residential placements made outside of the regulation.

The county understated case management costs by $93,141 for the audit
period.

The county used incorrect units of service and costs per unit to determine
case management costs. We adjusted units and applied the cost per unit
from the California Department of Mental Health to determine costs. We
adjusted costs claimed by the amount of the understatement. As a result,
the county understated costs by $28,650 in FY 2000-01 and $64,491 in
FY 2001-02.

The program’s parameters and guidelines, section 1V.B.2., specify that
the mandate will reimburse counties for case management of SED pupils
in out-of-state placements, including supervision of mental health
treatment and monitoring of psychotropic medications.

The following table summarizes the understated case management costs:

Fiscal Year
2003-04 2004-05 Total
Case management $ 28650 $ 64491 $ 93141
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Recommendation

We recommend that the county ensure that all units of service within the
admission and discharge of eligible out-of-state placements are included
and the appropriate cost per unit is used to compute costs.

County’s Response

The county did not respond to this finding.

-10-
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Attachment—
County’s Response to
Draft Audit Report

At the county’s request, we excluded private vendor information from the county’s attachments
to its response. The following excerpts excludes a portion of Attachment D and the entire
Attachment E.
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March 13, 2008

Iim L. Spano, Chief

Mandated Cost Audits Burean
California State Centroller's Office
Division of Audits

Post Office Box 84250
Sacramento, CA 94250-5874

Re: Orange County Audit Reports, Seriously Emotionally Disturbed Pupils:
Out-of-State Mental Health Services Program for the periods of July 1. 2000
through June 30, 2002 and July 1, 2002 through June 30, 2005

Dear Mr. Spano:

The County of Orange (“the County”’} Health Care Agency (“"HCA™) is writing to amend
its initial response, dated February 13, 2008, in regard to the audit reports referenced above, The
County received an extension from vou to submit its response. In light of new evidence that
became available after HCA’s initial response was submitted, we are sending this amendment,
which is still in compliance with that extension.

Please refer to ltem #4, describing a case that was decided in January 2008 in Riverside
County, which has been added to our initial respense. We wish to reiterate that HCA does not
agree with the audits® conclusions that $601.716 and $1,314,646 respectively represent
unallowable program costs identified in the two audits. All supporting attachments were sent
with our initial response, so we are not including them in this submittal.

1. Program Costs for Fiscal Years 2000-01 through 2603-04 Owed By the State to the
County Were Previously Established by Court Judgment.

You may or may nol be aware of a lawsuit that the County of Orange instituted against the
State of California, the State Controller, and the State Treasurer in April 2004. The County of
Orange was a plaintiff as was the County of San Diego in the case of County of San Diego and
County of Orange v. State of California et al., San Diego Superior Court case number GIC
825109 (consolidated with GIC 827845). At issue in the lawsuit were unreimbursed mandated



costs for fiscal years 1994-95 fhrough and including 2003-04. Afier a trial on the merits in
December 2005, judgment was entered in favor of the counties. The judgment sei the sum total
of unreimbursed mandated costs owing to the County in the amount of $72.755.077. Sec
Attachment A, a true and correct copy of the JTudgment.

The $72,755,977 is comprised of 42 different stale mandated programs including the
program that is the subject of the two Audit Reports. Attachment B is a true and correct copy of
what was an exhibit at trial, reflecting the various state mandated programs and corresponding
amounts ta which the Attomey General's Office, on behalf of the State defendants, stipulated
were duc and owing to the County, and not in dispute at trial. As item 29 on page three of
Attachment B reflects, the Court's judgment set the amount owed to the County for “Serjously
Emctionally Distarbed Pupils: Out-of-State Mental Health Services (Ch 654/96)™ at $1,191, 638
for fiscal year 2000-01, $1,538,794 for fiscal year 2001-02, $1,692,038 for fiscal year 2002-03
and 31,497,554 for fiscal year 2003-04, Attachment € is a true and correct copy of relevant
pages from the “Joint Trial Readiness Conference Report” that was filed with the Court in
November 2003, demonstrating the strpulation of the parties. Attachment D is a true and correct
copy of relevant pages of the Court's statement of decision which formed the hasis for the
judgment in faver of the plaintiff countics. As Attachments C and D reflect, the State’s attorneys
agreed the amounts reflected in Attachment B were due and owing to the County, and judgment
was entercd accordingly.

Since a couwrt ol law set the amount of money due from the State for unreimbursed
program costs for fiscal years 2000-01 through 2003-04 at a total of $3,920,024 payable to the
County from the State, the 1ssue is res judicata and the audit for those fiscal years has no legal
bearing,

Even if there were no Judgment estabiishing the amount the State owes the County for
the fiscal years in quesiion, the County also disagrees with the audits’ conclusions that treatment
and board and care costs totaling $1,825,037 for out-of-state residential facilities characterized as
“for profit” represent ineligible vendor pavments.

2. The County Contracted with Nonprofit Facilites.

For the audit periods, the County believed, and sull believes, it contracted with nonprofit
facilities to provide all program services. The County cannot be held responsible if its nonprofit
contractor in tum subcontracts with a for-profit entty to provide the services. This is not
prohibited by Califomia statute, regulation, or federal law.

The County complies with a number of prerequisites before placing seriously emotionally
disturbed (“SED™) pupils in out-of-state residential facilities. For example, the pupil must be
determined to be “emotionally disturbed” by his or her school district. In-state facilities must be
unavailable or inappropriate. COne of the County’s procedural steps is to telephone the out-of-
state facility to inguire about its nonprofit status. When advised that the facility is for-profit, that
facility is no longer considered for SED pupil placement. When advised that the facility is
nonprofit, the County obtains documentation of that status, e.g., an IRS tax determination letter.

Because the County has been placing SED children in out-of-state facilities since 1984,
not all nonprofit status documents can be locaied. Some may have been misplaced in the



intervening 20 plus years. However, nonprofit stains documentation was provided to the State’s
awditor in many cases as reflected m Attachment E.

Wetther the federal nor the state government has provided procedures or guidelings to
specify il and/or exactly how counties should determine for-profit or nenprofit status.  Although
counties have used many of these out-of-state residential facilitics for SED student placement for
vears, the State has never hefore questioned their neoprofit stams. Nor has the State ever
provided the County with a list of facilities that it deems to be nonprofit, and therelore
acceptable to the State. The State’s history of paying these costs without question encouraged
the County to rely upon the State’s acceptance of prior claims for the very same facilities now
charactenzed as for-profit

Considering the foregoing, the audits’ conclusions lacks the “fundamental fairness™ that even
tnminal precedural due process requires.

3. California For-Profit Placement Restriction Is Imcompatible With IDEA's “Most
Appropriate Placement” Requirement and Placement Provisions.

Regardless of the State’s wiew of the vahlidity of the residential facility contracts
guestioned by the two Audit Reports, the State’s position in this matter is in glaring discord with
the requirements of the federal Individuals with Disabilities Education Act (“IDEA™). This is
because the IDEA requires that special cducation students are provided “the mast appropriate
placement,” and not the most appropriate nonprofit placement.

The stated purpose of the [DEA is *. . . to ensurc that all children with disabilities have
available (o thern . . . a free appropriate public education which cmphasizes special education and
related services destgned to meet their unique needs. . ..” 20 U.5.C. § 1400¢d) 1Y AY.  The "frec
appropriate public education” required by IDEA must be tailored to the umque needs of the
handicapped child by means of an "individualized educational program.™ 20 U.S.C.§ 1401{9)}D);
Bd. of Fduc. v. Rowley, 458 U.B. 176, 181 (U.5. 1982). When 2 state receives funds under the
IDEA, as dogs California, it must comply with the IDEA and its regulations. 34 C.FR.§ 300.2
{2006).

Local educational agencies (“"LEAs”) initially were responsible for providing all special
education services including mental health services whon necessary. The passage of Asscmbly
Bill 3632/882 transferred the responsibility for providing mental health services to the counties.
In conjunction with special education menta) health services, the IDEA requires that a statc pay
for a disabled student's residential placement if the student, because of his or her disability,
cannot reasonably be anticipated to benefit from instruction without such a placement. 34 C.F.R.
§ 300302 (2006Y; Indep. Schi. Dist. No. 284 v. A.C., 258 F.3d 769, 774 (8™ Cir. 2001).

Before 1997, the IDEA required counties to place special education students in nonprofit
restdential placements only. In 1997, however, section 501 of the Personal Responsibility and
Work Opportunity Respeonsibility Act of 1996 amended section 472(c)(2) of the Secial Security
Act (42 U.5.C. 672(c)(2}) to strike the nonprofit requirement. Section 472(¢)(2) currently states:

The term “child-care tnstitution”™ means a private child-carc
institution, or a pubiic child-care institution which accommodates
no roore than twenty-five children, which is licensed by the State



in which it is situated or has been approved, by the agency of such
State responsible for licensing or approval of institutions of this
type, as meeting the standards cstablished for such licensing, but
the term shall not include detention facilities, forestry camps,
tramnyg schools, or any other facility operated primarily for the
detention of children who are determined 10 be delinquent.

In direct opposition to the IDEA, California’s regulations Limit special education
residential placements 1o nonprofit facilities as follows:

... Out-of-state piacemnents shall be made only in residential
programs that meet the requirements of Welfare and Institutions
Code Secticns 11460} 2) through (€)(3). 2 C.CR. § 60100(h).

» .« State reimbursement for an AFDC-FC rate paid on or after
January 1, 1993, shall only be paid to a group home organized and
operated on a nonprotit basis. Welfare and Institutions Code §
11460(c)H3}.

Therefore, California law is inconsistent with the requirements of IDEA and incompatible
with its foremost purpose, i.&., w0 provide cach disabled child with special cducation designed to
meet that child’s unique needs. 20 US.C. §1408(25). Tndeed, special sducation students who
require residential treatment are ofien the students with the most unique needs of all because of
their need for the most restrictive leve! of placement. This need rules out Califernia programs.
The Timited number of out-of-state residenual facilities that are appropriatc for a special
education student may not operale on a nonprofit basis. Thus, Califemia’s nonprofit requirement
results m fewer appropriatc services being available to the neediest children—those who can
only bencfit from their special education when placed in residenrial facilities.

It should also be noted that LEAs are not precluded by any similar nonprofit limitation.
When special cducation children are placed in residential facilities, out-of-state LEAs can utilize
education services provided by certificd nonpublic, nonsectarian schools and other agencies
operated on a for-profil basis. Educ. Code § 56366.1, Nonpublic schools are certified by the
State of California when they meet the provisiens of Education Code sections 56365 et seq.
Nonprofit operation is not a requirement. Consequently, the two eniities with joint responsibility
for residential placement of special cducation students must operate within different criteria,
This anomaly again leads to less available services for critically ill special education children.

4. California Office of Administrative Hearings Special Education Division Corroborates
HCA's Contention that For-Profit Placement Restriction Is Incompatible With IDEA’s
“Maost Appropriate Placement” Requirement and Placement Provisions,

The principles set forth in Mem 3 above were recently validated and corroborated by the
State’s own Office of Administrative Hearings (“OAH™), Special Education Division in GAH
Case No. N 2007090403, Srudent v. Riverside Unified School District and Riverside County
Department of Mental Health, decided January 15, 2008,

In that matwer, the school district and mental health agency were unable to find a
residential placement that could meet the student's unique mental health and communication



necds. All parties agreed that a particular for-profit residential placement was the appropriate
placement for the sudent. Interpreting Title 2 of Cal. Code Regs., section 60100(h) and Welfare
and Instiutions Code section 11460{c}{2) through (c)(3) in the same fashion as the State
Controller's Audits, the school district and mental health agency concluded thar they could not
place the student at the for-profit facility.

The OAH disagreed. In fact, it found that section 60100¢(h) of Title 2 of the California
Code of Regulations did not prevent placement in a for-profit facility where no othor appropriate
placement existed for a child. Student v. Riverside Unif Sch. Dist. and Riverside Co. Dept. of
Menmtal Health, Case No. N 2007090403, January 15, 2008, Moreover, the QAH ndicared such
an interpretation “is inconsistent with the federal statulory and regulatory law by which
California has chosen to abide.” Riverside Unif. Sch. Dist at p. 8.

The OAH declared that the fundamental purpose of legistation dealing with educational
systems is the welfare of the children. Riverside Unifl Sch. Dist. ot p. 8, guoting Katz v. Los
Gatos-Saratoga Joint Union High School District, 117 Cal. App. 4™ 47, 63 (2004).

Like the school distnct and mental health agency in Riverside, the audits in question
utilized a blanket, hard and fast rule that for-profit placemaents are never allowed, even when the
placement itself indicates it is nonprefit, even when therc 1s no olther appropriate placement
available, and even when the for-profit placement is in the best iterests of the child. None of
these factors were taken mto consideration when the Audits determined that certain residential
vendor expenscs wete ineligible for reimbursement.

5. Countics Face Increased Litigatior if Resiricted to Nenprofit Residential Facilities.

Under the IDEA. when parents of a special education pupil belicve their child's schoo)
distict and‘or county mental health ageney breached (heir duttes fo provide the siudent with a
free appropniate public education. the parents can scek reimbursement for the mition and costs of
a placement of the parents’ choice, The United States Supreme Court has ruled that parents who
unilaterally withdraw their child from an inappropriate placernent must be reimburscd by the
placing party(ies). This is true even if the parents’ school placement does not meet state
educational standards and is niot state approved. Florence County Sch. st Four v, Carter by &
Through Carter, 510 U8 7 (U5 1993,

This means that in California, if there is ne nonprofit placement to meet the unique needs
of a special education child, ks or her parents can place the child in any school of their choosing,
regardless of educational standards, state approval, whether nonprofit or for-profit, etc., and then
demand that the school district andfor mental health agency pay the bill  The California
regalatory tequirement for nonprofit residential placement prevents school districts and mental
health agencies from selecting the most appropriate placement, regardless of tax status, Because
of California’s arbitrary regulatory requirernent, which is not in accord with the 1997 amendmeni
to [DEA, school districts and mental health agencies may be forced to place 2 child in a less
appropriate faeality increasing the likelihoed that the parents will choosc a different facility, The
placement agencies are thereafier legally required to subsidize the expenses of the parents’
unilateral choice, even if that unilateral placement does not meet the State’s nonprofit and
academic standards.



6. Federal and State Law Do Not Impose Tax Statms Reqguirements om Provider
Trecatment Services.

Special education mental health psychotherapy and asscssment services must be
conducted by qualified mental health profossionals as speeified in regulations developed by the
State Department of Mental Health in consultation with the State Department of Education . . . .
California Government Code § 7572(c¢). These services can be provided directly or by contract
at the discretion of county mental health apencies. 2 C.C.R. § 60020¢1). Licensed practitioners
included as “'qualified mental health professionals” are listed in California Code of Repulations
Title 2, section 60020(j). Neither section contains any requirement regarding the provider’s tax
status, Because tax status has no bearing on eligibility for mental health provider services, there
is no basis for disallowing these claimed treatment costs,

Based on the foregoing, the County of Orange maintains that its claimed program costs of
£9,756.254 remain allowable and eligible for reimbursement. Please feel frec to contact the
undersigned with any questions or concerns,

Sincercly,

L_,":-'"c,;{ l,"r\‘ _./-.i- l{-J ""F'K-\.r : —‘d'.-"hu'-
Mark A. Refowitz

Dreputy Agency Director
Behavioral Health Services

fuely David E. Sundstrom, CPA, Auditor-Controller
Mary E. Hale, Chiei, Behavioral Health Services
Alan V. Albright, Division Manager, Chiidren & Youth Services
Alice Bworder, HCA Accounting Manager
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MAY 1 2 2008
By: L. ROCKWELL. Deputy

IN THE SURERIOR CQURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO

COUNTY OF SAN DIEGO, Case No. GIC 825109 {consolidated
Gase No. GIC 837843 N

Plaintiff'Petitioner,
v, JUDGMENT &RONSIRE)
STATE OF CALIFORNIA; STEVE Trial Date; 'Nmumberz
WESTLY in his official Califnmn Tims: 10'30 82003
Stat= Controller; PHIL %x
official as California State 'I&'mm:nr Judge: Hanm-ah‘[c Jay M. Bloom
DONNA. n her official capacity 85 ) Actions fled: 2/3/04 and 4/1 /04
Director of the California State of
Finence; and DOES | torough 50, inclusive,
Defendants/Rospondents.
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COUNTY OF CRANGE,
PlamtifiPetitioner,
v,

'ATE OF CALIFORNIA; STEVE
%ﬂ?mhﬂ%ﬁﬁﬂ as California

Plaintiffs/Petitioners County of San Diego’s and County of Orange's consolidated
cortplaints for decleratary relief and petitions for issuance of a writ of mandate came on for trial
on November 28,2005, at 10:30 am., in Department 70 of the above-entitied court, the
Honorable Jay M. Bloom, judge presiding, The County of San Diego was represcnted by John
J. Sansope, County Counsel by Timothy M. Barry, Senior Deputy. TheCmmvofOrnsewns
mg-mnﬁbyBsnjmmP de Mayo, County Counsel by Wendy I. Phillips, Deputy County
Counsel. The Stats of Californie, California State Coniroller, California State Treasurer, and
Drirector of the-Californis State Department of Finance, were represented by William Lockyer,
Atiomey General by Leslie R. Lopez, Deputy Attorney General.

Havirg heard and considered the evidence both written and oral and the oral arguments
of counsel for the partics it is hereby ORDERED, AYUDGED and DECREED as follows:

t.  The State of California is obligated to reimburse the County of San Diego and the
Coxmty is entitled to judgment in the total principal sum of $41,652,974 for the balance due on
it clairns for costs incurred in providing State mandated programs and services from fiscal year
1994-95 through fiscai year 2003-04, together with interest thereon at the legal rate of seven
i
i
i
It
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percent (7%) per anmurn from Febroary 3,2004. Interest on the $41,652,974 at the logal rate
from February 3,2004, through May 10,2006 (826 days), the date of entry of this judgment, is
$6,328,236 for a total judgment of $47,981,210.

-4 The State of California is obligated to reimburse the County of Orange and the
County is entitled to judgment in the total principal sum of $72,755,977 for the balance due on
its claims for costs incurred in providing State mendated programs md services from fiscal year
1094-95 through fiscal year 2003-04, together with interest at the legal rate of seven percent
(7%) per annum from April 1,2004. Interest on the $72,755,977 at the legal rate from April 1,
2004, through May 10,2006 (770 days), the date of eatry of this judgment, is $9,982,132 for 2
total judgment of $82,738,109.

N The Counties request for pre-petition interest is denied.

4, A writ of mandate pursuant to Code of Civil Procedure section 1084, et seq. shall
issue commanding respondents, State of California, State Controller, State Treasurer, and
Director of the California State Deparment of Finance 1o pay the amount of the judgment plus
interest to the County of San Diego and the County of Orange over the fifteen year period
WWWC@MUG]?{WBWWE&:WMa
mmpmud,dmmmmedabtoﬁ"mhermisow:equmdbthmpgymdcm
off over a shorter period) in equal annual instaliments beginning with the budget for the 2006-07
fiscal year and annually thereafter cach successive budget until paid.

5.  Respondents will file & retorn on the writ with the court within 90 days of the
ensctment of the Statebudgctfmuchﬁswyﬁrmmmmﬁngwi&mezoﬂé-ﬁ‘fﬁaulym
demonstrating compliance with the writ until the amounts owed have been fully paid.
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6. This court will resain jurisdiction 1o enforce the writ in the event respondents fail
to comply with the writ.
7. Petitioners/plaintiffs are awarded costs of suit m the amount of §

JAY M. BLOOM
~JUDGEOF THE SUPERIOR COURT

APPROVED AS TO FORM AND CONTENT,
BILL LOCKYER, Atiomey General

DATED: MAY 1 2 208
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BUDGET ITEM - STATE DEFARTMENT
Mandate FYo4-9s FY 959 FY 9697 FY9T-98 FY 9599 FY55-00 FYO®-01 FYO0I-02 FY¥02-03  FYO03-04

tom 04%0-295-0041 Siate Trial Court Fundin

Jury Proceeding (Ch 1170/96) 2,572 792l

——8! 0600-295-6001 Office of Emergency Bervices

H_nEE Victims' Rights (Ch 411/95)

{Previewsly 2100-255-0001 Off Of Crm Juglice} _— 17,044 16,964
u—mﬂ Crimea Confidentiality (Ch 502/92) 13,858 14276 15,257 14,646 14,749 17 649
—_“ﬁ_ %20 295-0001 Department of Justles
a—%ﬂim:w {Ch 1105/92) 847
sIChild Abdvclion and Resovery (Ch 1399/76) 144 508 171,935 584,528 316,63 20%

[

&x Offenders Diselosure By Law Enforcement
ficers (Megan's Law) - (Local Agencies) (Ch
BOR/DE) 10067 2952060 163974 401.331) d44i5EE 438,597 443,489

7N8talen Yehicle Notification (Ch 317/00)

Fitens 0550 2058001 Secretary of Stake

a—>¢unaﬁn Beilots (Local Agency) (Ch 77778 and Ch
920/94) d0L,a36]  3a8334]  s73avs| 891,366

rd_>_§.=a Ballors: Tabulation by Precinct (Ch 697/99)
2,97%

i Ravised 11/4/2006




Clarmg Summary - Urangs Lounty

BUDGET ITEM - STATE DEPARTMENT

Mandute FYo94-95 FY 9595 FY 9697 FY 9798 Y9999 FV93-00 EV001 Fvinoz Fyo203 RV 04 %
Jﬁmﬂ% T422/%82) 85,663 91.815
:-?EBE Primaries 2004 {Ch 18/99) 26,176
:_éﬁ Registeation Procedures (Ch 70475) 38,150 41,950
_N.ﬁ_ﬂ 1950-295-0001 Stnte Treagurer
13} County Treasury Oversight Comn. (Ch 784/55) 6530 2za9s]  4rm0|  55775)  s1es4] 61407 65363 105617
Afnvestment Reports (Local Agencies) (Ch 783/95) . 452,471

F-n.l LA86-255-0801 Sratc Peraonue] Board

_.m—m.a__..uu Cfficers Procedural Bill OF Rights {Ch 465/76) 417568 434219 TIS948| 451,726 IB4.219] 315388] 341,751 508,494 513,301

T-E 2740-295-0044 Departmcut of Motor Vehickea

16 Adminismative License Suspension (Ch 1460/89) 1,570 2,189 1,569 1813
[Ttems 4260-295-0001 Depavtment of Health Services

170 Aids Testing (Ch 159788) 1,126 46,343
18{Medical-Cal Death Notices (Ch 102/81) » 5,181 5441
h_unommn Reach Safety {Ch 261/92)

20)Search Wament: Ajds (Ch 10BE/ER}




LlAImns SUMIMATY - UTHIEE Luuuty

e ey e e eyt

AUDGET ITEM - STATE DEPARTMENT

Mandste FY94.95 FY 9596 FY 9697 FY97-98 FY95-99 FY93-00 FYe o0l FyolL0) FEY01.03 FYi
E_mamn Auilopsy Protocols (Ch 955/89) 2,498 35,539
E_m_uw Contact By Local Health Officess {Ch 268/91) 30,985
__.E_ 4300-295-0001 Deprriment of Developmental
Services
u“?ﬁzﬁug {Ch 1304/80) 3,600
4 elopmentaily Disabled: Attomey Services (Ch
3) 25,337 121,34
_5[EMAS Merally Retanled: Diversion {Ch 1253/80) _ 3,809
H?E 4140 295-0001 Department of Mepial Health
MDS0 {Mentaliy Disordersd Sex Offenders)
E.__waﬁaﬁ.aa {Ch 1026/7R) 4,758 17,665 21,183
nq—ﬂés_; Disordered Offenders’ Eatended
omanitrent Procesdings {Ch 1415/85) 53590 9,207]  1469% 76672 82,777 152,136 102,479
26{Mot Guilty By Reason Of Insanity (Ch 1114/79 and
650/82) 127,307 255,804 126,774 93,786
Seriously Emotionally Dhisturbed Pupils: Owt-OFState
enizl Health Servioes (Ch £54/96) o 53,524] 63355 53.096| 1,191,638] 1,538,794| 1692038 149735
.b—mn.q._oun 1o Handicapped and Disabled Students (Ch
1747484 and Ch 1274/35} 4,895,541 3,320,300] 10,590.208| 20,223,066 7581073
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Cleims Sumtiary - Urange County

BUDGET 1TEM - STATE DEPARTMENT
Mandaie

FY 9495 FY 9596 FY %637 FY 3798 FV 9808 FV00-00 FY 0001

FY 01-02

FY 0203  FY 0304

31]Sexually Yiolent Predators {Ch 762 and 763, Statules
of 1995)

519,634

1,310,550

1,016,838

32ISMAS Coraners (Ch 498/77)

15,170

16,134

__.:n.u 5150-295 0041 Department of Soclsl Services

33§Child Abuse Treatment Services Authorization And
KCase Management (Ch 1090/36)

Ttem 5148-295-000] Depariment of Correctlons

Prisoner Parcotal Rights {Ch §20/91)

227,810

652,104

Liem 5436-295-2801 Board of Corrections

3s{amestic Vioknce Treatment Services Authorization
lAnd Cuse Management (Ch 183/92)

54,876

281,552

Ilem 5460-295-0001 Dopartpient of ¥owih
| Auiboriiy

3dExtendad Commitment - Yeuth Authority (Ch 546/84
& 267/98)

3,944

7483

1,132

{ivem 7350-295-0001 Dopartment of Industrinl
Relations (Previcusly Diems 3350-293-0001)

ST Peace Offices's Cancer Presumption (Ch 11 71/8%)

1.23%

4,132




{laims Summary - Uranges L.ounty
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BUDGET ITEM - STATE DEFARTMENT |

FY 9495 FY 9596 EVUEST FY97-08 FY98-09 FY 9900 FY .01 ¥V 0102 FY 0243 FYO3IH

3siDameatic Yiolenos Arvest Policies And Standacds {Ch

46095 15,598 22456 219

39Law Enforcement Sexual Harasanent Training (Ch
1267%3) 1,043

Mtem 5570-295-0001 Department of Food snd
Apriculture

Wapimal Adopticns (Ch 752/98) 2205] 314480 63175 22,600 17422

Ti 9100-295-0061 Loeal Assistance - Tax Relief

loeation of Property Tex Revenue; Educational
evenus Augmentalion Funds (Ch §57/52) 133

41

4¥Redevelopment Agencies - Tix Disbursement .
Reporling (Ch 19/98) } 2,152 2,249 2,361 2,459 2,511 2,580

43Senior Citizens’ Properiy Tex Deferzal Program (Ch
124277} 14,755 15,56

4dUniary Couptywide Tax Rate (Ch 521/87)

——?E 9210-295-0001 Local Gavernment Finnoeing

Amﬂnaﬂ ugnmﬂmnnmﬁi_aaowmnﬁnoﬁﬂa}hn_
irefigtters {Local Agencies) (Ch 1120/%)




Claims Summary - c__w:mﬂ County

BUDGET ITEM - STATE DEPARTMENT
Mandate

FY 9493

FY 9596 FY 9697 FY 97496 FY 9599 FY93-00 Fi 00-01

FYold FY 0203 FYoaio4

%E&s Reimburzemeént Process (Ch 486/75)

S

235241

164,783

188,444

197 64

._.u—n.—uﬂ.. Mextinga (Ch 641/26)

11,385

31,459

12,459

20,765

77,668

§7,432

112,381

48[Rapc Victim Counseling Center Notices (Ch 939/%1

Ch 224487

4 ntally Disordered Sex Offenders: Extcoded

mmitments {Ch 991/7%)

m No, 2660-1920890 Dept. of Tranaportation
G5-046) - Gov._ lipe itemed vetoed mppropriation

ua——upumm_..ﬁt Heusing Mecds {1143/80)

5,061

I froraL

[ 417,968] _ 440,749] B08,511] 1,000,269 [911,682] 5,825,746] 6,32,486] 13,385,496] 27,982,168 13.650.902] 72,755,977

Revizad 115902005
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JOHN J, SANSONE, County Counsel

mﬂfsm M“@ARRY Senior Depusy (SBN 089016)

c. PH.S Senior 154241
SR s s B
éi;m Pmﬁc Hi wlyylém 355

Telq:lhog: {619) 531-6259

Atorneys for PlaintifPetitioner County of Sz Diego

BE‘NJMUI]N P. de MAYO, County Counse]

O S R s

02-13
14):343319
l-‘wslm.{le 14) B34-2359

10 Cwl.a Cel:mr P
Ofﬁne

Attormerys for PlaintiffPetitioner County of Orange

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN DIEGO

COUNTY OF SAN DIEGO,
PlaintifPPetitioner,
V.

R e R
in his o as California
State Controllar; Am Sinhis )
ofﬁm:l Cahfmu Stare Treasurer;
DONNA iz her official capacity as
Dtreaor of the CI]I’&mJ.‘IH‘. tate Department of
mance; snd DOES | through 50, inclusive,

Defendants/Respondents

i

Case No. GIC 825109 (consolidatzd with
{ase No. GIC B27845
[Actions filed: 2/3/04 and 4/1/04)

JOINT TRIAL READINESS
CONFERENCE REPORT

Trial Readiness Conference
Date: November 18, 2005
Time: 1:30 p.m.

Depr: 70

Trial Days: N:.wmberzli 2005
TnaIRT:;qE N

I uested: o

jw}r Fes Deposited: N/A
CumtRupmearquuhd Yes

LC Judge:  Hoenornble Jay M. Bloom
Actions filed: 273704 and 4/1/04

oint mess Confersnes rt
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OOUNTY OF ORANGE,
PlaintiffPetitioner,
Y.

STATE OF CALIFORNIA; STEVE

WESTLY in his ofﬁcnl cal a8 California

S%i:lacl:mmﬂm-, Califomni ES E% C e

& i 1A State Treasurer;
% m her official caparity as

Duemr of the Califormia State Department of

Finance; sd DOES 1 through 30, inclusive,

Defendants/Respondents,

A The parties to the above case, by their attormeys: plaintiffs/petitioners, County
of 3an Diege, County Counsel John J. Sansene, by Tmmothy M. Barry, Senior Deputy; Cowity
of Orange, County Counsel Benjamin P. de Mayo, by Wendy I. Phillips, Deputy; and
defendants/respondents by Deputy Attomeys Generals Michelle Mitchell Lopez mnd Laslie
Loper conferred and discussed settlement but could not setthe the case. They are prepared for
trial.

B.  Nawmre of Case:

Plaintiffs/Petitioners, County of San Diego and County of Crange (“the Counties™), seek
reimbursement of costs incurred in pelation to providing verious State mandated programs at the
local level. The California Constingion reguires the State to reimburse counties for cosis
imcurred in relation to providing mendeted programs, Betwesn the two counties, reimbursement
for 50 differsnt mandated programs are at issuz, totaling more than $1 10 million. The Counties
| geek 8 writ of mandate compelling Defendants/Respondents: State of California, Phil Angelides
{Treasurer), Steve Westly (Controller) and Tom Campbell (Director of Finance), {collectively
“the State’), to pay the Counties as required by the California Constitntion, The Counties are
requesting the caurt to order the State to pay the mandatad costs from finds within the Stats’s
budge thes are appropriated bul unencumbered,

= Lepal isauncs which are mof in dispute:

1. In November of 2004, the Court granted the Counties’ joint motion for judgment

1
Joint Trin]l Readinets Conference Report
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on the pleadings. In that Order, the Court granted Cauntties declaratory relief stating that the
State “friled to reimburse sosts incurmed in providing state mandated services and proprans for
fivcal years 2002-2004 in viclation of the State’s constirutional and statutory chligations.”

2. The State does not dispute that the Counties are owead reimbursement for costs
incurred in relation to providing state mandated services.

3 The State sprecs that the amounts set forth on Exbibits “A” and “B”
acenretely refleet the smount of the Conntics claims, that the Statz bas not digpated the
amoant of the claims as reflected op Exhiblis “A” except for Item 22, FY 13-04, Item 28,
FY %900, sad Item 46, FY 54-95 and 95-%6 snd on Exhibit “B” except for Items ____,
ani that the State has not paid the Connties® claims.

D.  Leogsf issnes which are in dispute:

i The State disputes that this court may issue a writ of mandate requiring the State
peimburse the Countiss, The State asserts that, as a result of section § being smended i
MNovember 2004 and because of Government Code section 17617, it has no “clear, presant, and
minisierial duty” to reimburse the Counties. The State asserts that arvicle XIII B, section 6{b)2)
of the California Constitution and Government Code section 17617 contrel the State’s duty 1o
reimburse the specific mandated costs at issus in this case md thus, the State has 15 years,
commencing in fiscal vear 2006-07, to reimburse the Counties.

2. The State also dispures thar there ars “appropriated but unencumbered funds™ from
which the Coutt may order the Stare to pay the obligation owing the Counries. At issue for the
trial {s whether there are funds in fhe State”s Fiscal Year 2005-06 Budget that have been
appropriated by the Legislature for specific departments and programs from which the Court
may lsgally order, in conformity with applicable case Jaw, the State to pay the Counties to
satisfy the reimbursement obligsticn.

E. Eshibits: See Attachments “E-1" and “E-2"

F.  Plaintiff's stamdard jory instructions: Mot Applicable

G. Defendant's smnderd jory instructbons: Not Applicable

H  Special verdict form: Not Applicable

Z
Toist Trial Readioess Conference Report
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found the passage of Proposition LA in November af 2004 did not render the writ moot. By stipulation,
amended complaints were filed alleging defendants’ failure to fully pay the mandates from 1994 through|
2004. Beginning it the 2002-2003 budget year, some mandates were suspended while the Legislature
funded the remaining mandates in the amount of $1,000. See Government Code section 17581.

The State’s motion for Summary Adjudication was denied. The Court of Appeal denied the
application for e Writ of Mandate, and court tnal commenced on November 28, 2005,

IIL Facts

Plaintiffs and the State agreed before tnal the State owed all the money sought by plaintiff
except for about $22,000. l;l;in.t‘i ffs proved they were owed the additional sum of about $22,000 that
relates to Mandate 22. (SIDS-Contact by Local Officers) During closing argument, defendant agreed it

. —

owed_;ﬂaj:_aliffgall the money sought by plaintiffs in accord;rith California Consu_rit“l_on,m'ncle_xnm
s;c_';ion 6. Thus, San Diege County is owed $41,652, 974 and Crange County is owed $72,755.977.
Plaintiffs are sesking a total judgment of $114,408 951.

In-order to have.a courtorder the immediate embargo of State budget funds owed to pay a State
debt, Califormia Courts have required the funds in the state budget be generally related to the funds
missing. Sec Butt v. State of California (1992) 4 Cal 4" 668, 699-700. To make this connection,
plaintiffs calied Mr. William Hamm, the former Legisiative Analyst for the State of California. In
response 10 questions regarding different mandates he used terms such as reasonably related, generally
related, similar purpose, and similar. For purpases of simplicity, the court has given him the benefit of
the doubt and construed his testimony as being the funds sought to reimburse the counties, were
iy
#Hr
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it
i
i
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